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Y craTti  po3rNANAIOTBCS  TTHTaHHS
3II0BXKHBaHb TTOBHOBXCHHIMHU MICIICBUMH
JIepKaBHUMHU aJIMIiHICTpAIisIMH TIPH PEry-
JIOBaHHI BITHOCHMH TIpaBa BJIACHOCTI Ha
3eMelNbHI JUISHKA B YKpaiHi (Ha mpuKiIaii
CyJIOBUX CIIpaB), MUTAaHHSI OPEHIU 3E€MEJhb-
HUX JIJISTHOK Ta BUJIYYEHHS 3 KOPHCTYBaH-
Hi. Ha mizcraBi BUBYEHHS MarepiajiiB Cy-
JIOBUX cmpaB Oyno chopmynboBaHo psif
BHCHOBKIB.

HesBakatoun Ha 4diTKE BU3HAYCHHS
MOBHOB&XEHb y c(epi po3MeKyBaHHS 3e-
MeJIb JIep’KaBHOI Ta KOMYHAJIbHOI BJIACHOCTI
MOBCAKYAC MAalOTh MICIE MPOTUIPABHI il
KEpIBHUKIB MiclIeBOi pailoHHOi Ta 001acHOl
JepKaBHOI aIMIHICTpaIii, sIKI BCyIleped
3aKOHOJABCTBY BHUJIATH: a) PO3MOPSIKEHHS
I0JI0 Tiepeavi 3eMeNbHUX MJUISHOK, IO
3HaXOAUTHCS Yy KOPUCTYBaHHI Ha TIpaBi
JIOBFOCTPOKOBOI OpPEHIH, 1HIIUM (i3UIHUM
ocobaM; 0) pO3MOPSTHKEHHS PO BUITYUCHHS
OKpEeMHUX 3eMelb 13 MacuBy 3eMellb
JCOTOCTIOAAPCHKOTO MPU3HAYCHHS.

Bigmosimao go m. 1 cr. 124 3emens-
Horo Kopekcy VYkpainu «...mepegaya B
OpEHIly 3€MENbHUX IUISHOK, IO mnepedy-
BAIOTh Yy JIepKaBHii a00 KOMYHaJIbHIN Bac-
HOCTI, 3/IIMCHIOETHCS HA TIACTaBl PIlICHHS
BIJIMOBIIHOTO OpraHy BHKOHABUOi BIaJH
ab0 opraHy MICIIEBOTO CaMOBpSIyBaH-
HA...». ToMy SIKIIO palloHHA AePKaIMIHICT-
pamis Majia CyMHIBH IIOJO 3aKOHHOCTI
JOTOBOPY OPEHIW 3EeMEIbHOI  JIJISTHKH,
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The article examines the issues of abuse
of authority by local state administrations
in regulating land ownership relations in
Ukraine (using the example of court
cases), the issue of land lease and
withdrawal from use. Based on the study
of court cases, a number of conclusions
were formulated.

Despite the clear definition of powers
in the field of delimitation of state and
municipal lands, illegal actions of the
heads of local district and regional state
administrations are constantly taking place,
who, contrary to the legislation, issued: a)
orders on the transfer of land plots, which
are in use on the right of long-term lease,
to other individuals; b) orders on the
withdrawal of certain lands from the
massif of forestry lands.

According to paragraph 1 of Art. 124 of
the Land Code of Ukraine “...the lease of
land plots that are in state or municipal
ownership is carried out on the basis of a
decision of the relevant executive body or
local government body...” Therefore, if
the district state administration had doubts
about the legality of the land lease
agreement concluded between citizen N.
and the village council, it could simply re-
issue such a lease agreement.

Employees of land resources bodies
and the state land cadastre, either due to
lack of qualifications or intentionally,
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YKJIaJI€HOI Mi’K TPOMaITHUHOM 1 CEIHITHOIO
pazoro, To BOHa MOTJa MPOCTO mepeodop-
MUTH TaKUH TOTOBIp OPEHIH.

[IpauiBHUKKM OpraHiB 3eMeJIbHHUX pe-
CYpCiB Ta JEp>KaBHOTO 3eMEJIhHOTO Kajact-
py 4M 3a OpakoM KBamiikaiii, 41 3 yMHUCTY
npuiiManyd HENpaBOMOYHI PIlIEHHS MI0A0
oopMIIEHHS TIpaBa BJIACHOCTI Ta KOPHUCTY-
BaHHS 3€MEIbHUMH JUITHKAMHU.

VY nisix MicieBoi paifoHHOi Ta 06JacHOT
JIep>KaBHOI aIMIHICTpaIlii MPOCTIAKOBYETh-
Ccsl ToeTarHa, MiJecrpsIMOBaHa Ta 3a3jalie-
rizp mependaueHa 3MiHAa 1X [UTBOBOTO
NPU3HAYCHHS 3 METOI OTPUMAaTH BHUTOIU
MarepiaiabHOTO Xapaktepy. I1po e cBimuath
aKTH TIOCTYIOBOTO TIEPEBEICHHS 3EMEIlb
JIICOTOCIIOAAPCHKOTO MPU3HAYCHHS 3 OJHIET
Kateropii 10 iHImOI (3eMJIi JIicorocmoaap-
CHKOTO TPU3HAYECHHS — 3€MJIi CLILCHKOTOC-
MOJAPCHKOTO TPU3HAYEHHS — 3eMJIi Ipo-
MHUCJIOBOCTI) JJISI JOCATHEHHS TOCTaBJICHOI
MeTH. BapTo Takok 3a3HauMTH, MO0 y BCi
YacH TSI JTICOBOTO TOCIIOAapCTBA BUIIISITH-
cs 3eMJIl, K1 He MAaroTh IIHHOCTI JUIA Cib-
CBKOTO TOCIIOJapCTBA, 3acoyieHi abo Taki,
0 HE MIAJATAIOTh PEKYyJbTHUBAIll YW Bij-
HOBJeHHIO. TyT Mu 6aunmo, 1o 3emii, sKi
BXKe He Oynu MNpuaaTHI JUIs CLIBCBKOTO
TOCIIOZIAPCTBA 3HOBY BIJIAIOTH IUISi TaKHX
notped. KpiM TOoro, Ha CHIpHHUX 3eMIISX
Oynu micu 1-0i kaTeropii, Ki € OCHOBHOIO
KaTeTOPI€EIO JICIB.

PimenHss mpo 3MiHYy LUJIBOBOTO TIPH-
3HAUEHHS 3eMellb JIICOTOCTIOAAPChKOTO MPH-
3HAYCHHS HE TIOTOKYBAJOCS 3 ILIEHTPAb-
HUM OpPTaHOM BHKOHABYOI BJIaJIH, IIO Peai-
3y€ Jep)KaBHY MOJITHKY y cdepi OXOpOHHU
HaBKOJIMIIHBOTO MPHUPOTHOTO CEpPEeIOBUINA,
0 BXE Ma€ CHUCTEMHUH XapakTep i Mae
3BEpHYTH yBary mpaBOOXOPOHHUX OPraHiB.

KirouoBi cnoBa: Konctutymis Ykpai-
HU, PO3MEKYBaHHS, TOBHOBAaXCHHS, NPH-
BaTHE, MyOJIiYHEe, BIACHICTh, KOPUCTYBaHHS,
OpeHIa, 3eMJi,  CUIbCHKOTOCIIOAAPChKI
3eMJI1, JIICOBI 3eMIi

made unauthorized decisions regarding the
registration of ownership rights and the use
of land plots.

The actions of the local district and
regional state administration are traced to a
phased, purposeful and pre-planned change
in their intended purpose in order to obtain
material benefits. This is evidenced by acts
of gradual transfer of forestry lands from
one category to another (forestry lands -
agricultural lands - industrial lands) to
achieve the set goal. It is also worth noting
that at all times, lands that have no value
for agriculture, are saline or are not subject
to reclamation or restoration have been
allocated for forestry. Here we see that
lands that were no longer suitable for
agriculture are again given for such needs.
In addition, the disputed lands contained
forests of the 1st category, which are the
main category of forests.

The decision to change the purpose of
forestry lands was not agreed with the
central executive body that implements
state policy in the field of environmental
protection, which is already systemic in
nature and should attract the attention of
law enforcement agencies.

Keywords: The Constitution of Ukrai-
ne, demarcation, powers, private, public,
property, use, lease, land, agricultural land,
forest land

In modern conditions, when the powers of local state administrations and local self-government
bodies in the field of land relations have already been delimited at the legislative level, in general,
there cannot be a question of the right to dispose of (within the limits of ownership) certain land
plots. However, situations of excess of powers by state administrations of various levels arise all the
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time, due to the land legislation still in force before 01.01.2013, to which courts of various levels
cannot give an unambiguous answer.

Let us analyze civil cases (hereinafter referred to as case No. 1 and case No. 2) that were
considered by local courts of Ukraine and in respect of which decisions were rendered that have
entered into legal force [1, 2].

The main link of the executive vertical are local state administrations. They exercise executive
power in the regions (regional state administrations), districts of the regions, as well as in the
districts of the Autonomous Republic of Crimea (district state administrations), the cities of Kyiv
and Sevastopol (city state administrations), as well as in the districts of the city of Kyiv. In
accordance with Art. 119 of the Constitution of Ukraine, local state administrations in the relevant
territory provide:

1) implementation of the Constitution and laws of Ukraine, acts of the President of Ukraine, the
Cabinet of Ministers of Ukraine, and other executive bodies;

2) legality and law and order; respect for the rights and freedoms of citizens;

3) implementation of state and regional programs of socio-economic and cultural development,
environmental protection programs, and in areas of dense population of indigenous peoples and
national minorities - also programs of their national and cultural development;

4) preparation and implementation of relevant regional and district budgets;

5) report on the implementation of relevant budgets and programs;

6) interaction with local government bodies;

7) implementation of other powers granted by the state, as well as delegated by the relevant
councils [4].

In accordance with clause 7 of Article 119 of the Constitution of Ukraine, in clause "a" of part
1 of Article 13, clause "a" of part 1 of Article 16, clause "a" of part 1 of Article 17 of the Land
Code, it was determined that local state administrations perform the functions of land owners, that
is, they manage state-owned lands [4].

According to Article 3 of the Law of Ukraine “On Local State Administrations” The principles
on which the activities of local state administrations are based are the rule of law and legality, and
clause 2, part 1, article 21 determines that local state administrations have the right to dispose of
state-owned lands in accordance with the law [5].

Both in case No. 1 and in case No. 2, there is a disposal of lands intended for cultural, health
and recreational purposes (case No. 1) and forestry purposes (case No. 2).

Let's consider what situation arose in case No. 1.

On June 6, 2003, a lease agreement was concluded and notarized by a private notary of the
Obukhiv district notary district, according to which the village council provided, and citizen N.
accepted for urgent, paid possession and use, a land plot measuring 36,193 sq. m in the village for
cultural, health and recreational purposes for a period of 49 years. The specified agreement was
registered in the district land resources department. This land plot with a total area of 3,6193 ra,
which is in the use of citizen N., was assigned cadastral numbers. The lease agreement is being
performed by the parties, the tenant has no rent arrears under this agreement, and therefore, by
decision of the village council, the tenant was allowed to develop design and estimate
documentation for the improvement of the territory and the improvement of the above-mentioned
leased land plot.

The land plot provided for use is located within the boundaries of the settlement in accordance
with the general plan of the settlement from 1998, approved by the decision of the district council.
There is an urban planning justification for changing the boundaries of the settlement, developed in
2001 and approved by the decision of the district council. At a time when the tenant is carrying out
his activities in good faith and openly, these land plots were transferred into the ownership of a
group of individuals in accordance with the orders of the district state administration in 2009. Based
on the specified orders of the head of the district state administration, state acts of ownership of the
land plot were issued and entered into the database.
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As it turned out during the court hearing, technical documentation regarding the land plots of
all individuals is missing from the archive of the State Committee for Land Management in the
district. During the court hearing, no evidence was submitted to challenge, cancel or invalidate the
decision of the executive committee of the village council, on the basis of which the disputed land
plot was leased to citizen N.

Well, let's turn to the legislation.

According to Art. 41 of the Constitution of Ukraine, citizens may use objects of state and
municipal property in accordance with the law to meet their needs. Article 125 of the Land Code of
Ukraine provides that the right of ownership of a land plot, as well as the right of permanent use and
the right to lease a land plot arise from the moment of state registration of these rights. The
plaintiff's right to use the above-mentioned land plot was acquired by the tenant lawfully, namely
on the basis of the relevant notarized agreement, the grounds for concluding which are currently
valid, this right of use was not terminated, the proper administrator of the land (Kozyn Village
Council) was not challenged, thus the illegality of its acquisition does not follow from the law and
was not established by the court. The state registration of the right to lease was carried out in the
proper manner. Under such circumstances, the right to own and use the land plot by citizen N. was
acquired lawfully.

According to Part 5 of Article 116 of the Land Code of Ukraine, the provision of land plots
owned or used for use shall be carried out only after their withdrawal (redemption) in accordance
with the procedure provided for by this Code. In accordance with the procedure established by law
(Article 149 of the Land Code of Ukraine), the disputed land plot was not withdrawn from the use
of citizen N., and the corresponding right of use was not terminated, which is confirmed by the case
materials and not disputed by the parties.

According to clauses "a", "b" of part 1 of article 81 of the Civil Code of Ukraine, citizens of
Ukraine acquire the right of ownership of land plots on the basis of purchase under a contract of
sale, donation, exchange, other civil law agreements, free transfer from lands of state and municipal
ownership. According to part 1 of article 154 of the Civil Code of Ukraine, executive authorities
and local self-government bodies, without a court decision, do not have the right to interfere in the
exercise by the owner of powers regarding the possession, use, disposal of the land plot belonging
to him or to establish additional obligations or restrictions not provided for by legislative acts.

According to clause 12 of the Transitional Provisions of the Civil Code of Ukraine in the
version in force at the time of the emergence of the disputed legal relations, until the demarcation of
lands of state and municipal ownership, the powers to dispose of lands within settlements, except
for lands transferred to private ownership, are exercised by the relevant village, settlement, and city
councils, and outside settlements - by the relevant executive authorities.

According to Part 2 of Article 155 of the Civil Code of Ukraine, if an executive body or a local
self-government body issues an act that violates the rights of a person to own, use or dispose of a
land plot belonging to it, such an act shall be declared invalid. According to Part 2 of Article 43 of
the Law of Ukraine “On Local State Administrations”, orders of the head of the state administration
that contradict the Constitution of Ukraine, laws of Ukraine, decisions of the Constitutional Court
of Ukraine, other acts of legislation, or are impractical, uneconomical, ineffective in terms of
expected or actual results, shall be canceled by the President of Ukraine, the Cabinet of Ministers of
Ukraine, the head of a local state administration of a higher level or in court.

According to Article 50 of the Law of Ukraine “On Local State Administrations”, orders of
heads of local state administrations, acts of other officials appointed by them, may be appealed in
court in accordance with the law.

Thus, the land plot was leased to citizen N. by the duly authorized body, the duly lessor (the
village council), since the authorized and duly administrator of land within the boundaries of
settlements in this case is the local council. At the same time, the order to allocate the land to
private ownership and issue state acts for the right of ownership of the land plot to a group of
individuals was not adopted by the duly authorized body (the district state administration).

Let's consider what situation arose in case No. 2.
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In September 2011, the prosecutor in the interests of the state appealed through the court to the
regional state administration and a group of individuals in order to declare illegal and cancel the
order of the head of the regional state administration from 2007 on the withdrawal, change of
purpose and transfer of the land plot into ownership. Land management projects were approved to
terminate the use of the land plot by the state enterprise, land plots with an area of 0.99 hectares
each (group 1 forests), located on the territory of the village council, were withdrawn from the
permanent use of the state enterprise.

In addition, the purpose of the lands was changed from forestry to agricultural, and these lands
were transferred to the ownership of a group of individuals who were issued state acts of ownership
of land plots for personal farming in 2007. In 2009, the regional state administration issued an order
approving land management projects for the allocation of land plots with a change in purpose from
agricultural land to industrial land (for the construction and maintenance of hotel, restaurant and
shopping complexes).

When making the decision, the court concluded that the land plots had illegally been removed
from state ownership without the knowledge of the administrator, and the regional state
administration was not authorized to take such actions. That is why it was logical to return to the
state enterprise permanent use of "land plots on the territory of the village council with an area of
10.89 hectares, to declare invalid the purchase and sale contracts of land plots for conducting
personal farming on the territory of the village council, to declare invalid the state acts on the right
of ownership of the land plot, to recognize the state represented by the Cabinet of Ministers of
Ukraine as the owner of the land plots, and to return to the state enterprise permanent use of the
land plots on the territory of the village council.

Well, let's turn to the legislation.

The Forest Code of Ukraine [6] provides that forestry lands include forest lands on which forest
plots are located, and non-forest lands occupied by agricultural lands, waters and swamps,
structures, communications, low-productive lands, etc., which are provided in accordance with the
established procedure and are used for forestry needs (Part 1 of Article 5). Citizens and legal
entities of Ukraine may acquire ownership of closed land forest plots with a total area of up to 5
hectares as part of the lands of peasant, farm and other farms, free of charge or for a fee. This area
may be increased in the event of inheritance of forests in accordance with the law (Part 1 of Article
12). The Council of Ministers of the Autonomous Republic of Crimea, regional, Kyiv and
Sevastopol city state administrations in the field of forest relations, within the limits of their powers
on their territories, exercise control over compliance with legislation in the field of forest relations
and transfer into ownership, provide for permanent use for forestry land plots that are in state
ownership, in the relevant territory (Part 1 of Article 31).

The change of the purpose of forest land plots for the purpose of their use for purposes not
related to forestry management is carried out by executive authorities or local self-government
bodies, which make decisions on the transfer of these land plots into ownership or provision for
permanent use in accordance with the Land Code of Ukraine. In the event of a decision to change
the purpose of forest land plots by regional, Kyiv, Sevastopol city state administrations, such a
decision is approved by the central executive authority that implements state policy in the field of
environmental protection. The change of the purpose of forest land plots by the Cabinet of Ministers
of Ukraine does not require approval from other bodies (Article 57 of the Forest Code of Ukraine).
According to the Land Code of Ukraine, the change of the purpose of land plots is carried out
according to land management projects for their allocation. The change of the intended purpose of
land plots of state or municipal ownership is carried out by the Supreme Council of the
Autonomous Republic of Crimea, the Council of Ministers of the Autonomous Republic of Crimea,
executive authorities or local self-government bodies, which make decisions on the approval of land
management projects for the allocation of land plots and the transfer of these plots into ownership
or provision for use in accordance with their powers (Article 20). Violation of the procedure for
establishing and changing the intended purpose of lands is a basis for invalidating decisions of state
authorities, the Supreme Council of the Autonomous Republic of Crimea, the Council of Ministers
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of the Autonomous Republic of Crimea and local self-government bodies on the provision (transfer)
of land plots to citizens and legal entities.

In general, having studied the materials of both cases, we can reach the following conclusions:

1. Despite the clear definition of powers in the field of delimitation of state and municipal
lands, there are always corrective actions by the heads of local district and regional state
administrations, who, contrary to the legislation, issued: a) orders to transfer land plots used on a
long-term lease to other individuals; b) orders to withdraw certain lands from the massif of forestry
lands.

2. According to clause 1 of article 124 of the Land Code of Ukraine “...the lease of land plots
that are in state or municipal ownership is carried out on the basis of a decision of the relevant
executive body or local government body...” Therefore, if the district state administration had
doubts about the legality of the land lease agreement concluded between citizen N. and the village
council, it could simply re-register such a lease agreement.

3. Employees of land resources bodies and the state land cadastre, either due to lack of
qualifications or intentionally, made unauthorized decisions regarding the registration of ownership
rights and use of land plots.

4. The actions of the local district and regional state administrations are characterized by a
gradual, purposeful and pre-planned change in their purpose in order to obtain material benefits.
This is evidenced by the acts of gradual transfer of forestry lands from one category to another
(forestry lands - agricultural lands - industrial lands) to achieve the set goal. It is also worth noting
that at all times, lands that have no value for agriculture, saline or those that cannot be rehabilitated
or restored have been allocated for forestry. Here we see that lands that were no longer suitable for
agriculture are again given for such needs. In addition, the disputed lands contained forests of the
Ist category, which are the main category of forests.

5. The decision to change the purpose of forestry lands was not agreed with the central
executive body that implements state policy in the field of environmental protection, which is
already systemic in nature and should attract the attention of law enforcement agencies.
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