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The article 1 of the Constitution of Ukraine, which proclaims Ukraine, among others, as a «social statey,
remains the declaration to a far greater degree. Starvation childbirth payments, retirement and disability
pensions, hand-to month salaries of teachers, scientists, doctors and health care staff in public sector became
a reality for Ukrainian society. Constant justification of the state concerning the failure to fulfil social and
economic obligations properly is the lack of budget means. Indeed, Ukraine can be identified as the Law
Income Country, however, in the absence of accurate statistical data, the highly-probable a priori statement
can be delivered. Its quintessence is what losses of Ukrainian budget, particularly concerning income tax
revenues, are comparable to if not superior tranches of International Monetary Fund’s loans to Ukraine. Such
unfavourable trend is determined by implementation of tax planning strategies by companies aimed at tax
avoidance in Ukraine by means of profit shifting to low or no-tax jurisdictions.

In 2016 Ukraine joined OECD Base Erosion and Profit Shifting Action Plan implementing BEPS
minimum standards, namely: Action 5: Countering Harmful Tax Practices More Effectively, taking into
Account Transparency and Substance; Action 6: Preventing the Granting of Treaty Benefits in Inappropriate
Circumstances; Action 12: Mandatory Disclosure Rules; Action 14: Making Dispute Resolution Mechanisms
More Effective. In its turn, in April 2019 Ukrainian Parliament ratified the Multilateral Convention to Implement
Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (Action 15 of BEPS Action Plan).

Having regard to the above, the article is dedicated to the general concept and legal aspects of
Multilateral Instrument developed within OECD/G20 BEPS Project in order to modernize a huge number of
bilateral tax treaties (agreements) for eliminating double taxation worldwide. Alongside this, some
peculiarities of its application on bilateral level with the member states of European Union, which is
considered to be the regional strategic partner of Ukraine, are researched.

Paying attention to such key term as «Tax Agreements Covered by the Multilateral Conventiony, it’s
discovered that not all existing bilateral tax agreements for eliminating double taxation between Ukraine and
EU member states will be modified by means of this Convention’s rules implementation. In spite of
Notification of Ukraine indicating that, it wishes the bilateral tax agreements with all EU member states to be
covered by the Convention a range of them, more specifically, Austria, Germany, Netherlands, Spain didn’t
adopt the analogue legal position in relation to the same agreements with Ukraine.

Nowadays bilateral tax agreements shall execute twin challenge — on the one hand, to eliminate double
taxation, on the other hand, to prevent creating opportunities for non-taxation or reduced taxation through tax
avoidance. Taking into account the importance of international treaty preamble for the purpose of its proper
interpretation according to the relevant rules of Vienna Convention on the Law of Treaties, it’s described the
effects of bilateral tax agreements’ existing preambles modification. Attention is focused on the application
of such type of compatibility clause as «in place of or in the absence of» as illustrated by the bilateral tax
agreement between the governments of Ukraine and France.

Keywords: Multilateral Instrument, Bilateral Tax Treaties, BEPS Action Plan, Tax Avoidance, Compatibility
Clause

Cmammio npuceadeHo KOHUenmyaibHo-npagosum sacaoam bacamocmoponnwvoi rkoneenuii OECP npo
BUKOHAHHA 3aX0018, SKI CMOCYIOMbCS Y200 NPO ONOOAMKYBAHHS, 3 Memoio npomuodii posmMueanuio o6asu
ONOOAMKYBAHHA MA BUBCOEHHI0 NPUOYMKY 3-Ni0 ONno0amkyeéanHs. Imniemenmauis yv020 MIHCHAPOOHO20
0a2amocmopoHHbO20 NPABOBO20 THCMPYMEHMY AK VHIIKauil, mak [ 2apMoHizayii nepeobayac HeceHHs
1320024CEHUX 3MIH 00 0BOCIMOPOHHIX 200 NPO VHUKHEHHS NOOBIlIH020 ONOOamKy8aHHs biiblle cma Gicimoecsmu
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oeparcas ceimy. Ilpu ubomy o0Hicto i3 npiopumemuux yineil YOOCKOHANEHHS NPABOEO20 PENCUM) MINCHAPOOHO20
ONOOAMKYEAHHS GUSHAUEHO NONEPEONCEHHS YXULCHHSA D0 VHUKHEHHS ONOOAMKYSAHHA 6HACIIOOK pednizauil
pe3udeHmamy ma HepesuoeHmamu pisHOMAHIMHUX cXem No0amKo8020 NAAHYB8AHHS, WO CYMMEBO 3a4inac
EKOHOMIYHI THmepecu 0epicas, AKI 3a3HaAl0mb CYMmeESUX 8Mpam HAOX00HCeHb OI00H#Cemis.

Veazy 6 cmammi cihoxycosano na susenenni kona 060cmoponHix y200 3 oepaicasamu — unenamu €C, axi
niongeamumymes  moougikauii. abo 3arumamumymsCs HEIMIHHUMU, He38aXHCAlOUU HA  IMNIEMEHmauiio
Bazamocmoponnwoi koneenyii' Yrxpainoio ma ycima oepacasamu — yneramvu €C. Taxoosc pozkpumo ocobiueocmi
BHECEeHHST 3MiH 00 O0B0CMOPOHHIX Y200 NPO ONOOAMKYBAHHS GHACHIOOK 3ACMOCYB8AHHS PI3HUX KAAY3Vl
cymicnocmi na npuxaadi Koneenyii ypaoie Yxpainu ma @panuii.

Karwouosi ciioBa: 6araTrocTopoHHIl iIHCTPYMEHT, TBOCTOPOHHI YrOM PO OMOJATKYBAaHHS, IIaH 3aXO0/1iB
BEPS, yHukHeHHS onoJaTKyBaHHsI, KJay3yJa CyMiCHOCTI.

Po3poOka Ta 3acrocyBaHHS 0araToCTOPOHHIX MIDKHApOLHO-IIPABOBHUX IHCTPYMEHTIB yHidbikamii Ta
rapMoHizauii y cdepi NpuBaTHONPABOBUX BIJHOCHUH 3 1HO3EMHUM EJIEMEHTOM BXKE JaBHO CTAJI0 3BUYHUM
npaBoBUM (eHOMEHOM. Y CBOKO 4epry, B IyOJIYHO-IPaBOBiH cdepl MIKHAPOLHOIO OIIOJATKYBAHHS,
BKJIMBICTh SKOi JUIsl 3a0€3MCUEHHS eKOHOMIYHHMX IHTEPECIB JIEPyKaB BaXKKO MEPEOLIHUTH, KIIHOYOBA POJIb
HAJIEXUTH JBOCTOPOHHIM MDKHAPOIHUM A0roBOpaM (KOHBEHILIISAM, YIOAaM).

HuHimHIA ICTOpUYHUNA €Tall XapaKTepHU3YEThCS Oe3lMpeleaeHTHUM 00’ €HaHHIM 3YCHIb IIEPEBAXKHOI
OUIBIIIOCTI JIEPXKAB CBITY B «OOpOTHEOI» 3 MPOOIEMOIO TI00aILHOI0 MACIITA0y — PO3MUBAHHSIM ITOJAaTKOBOI
0a3u Ta BUBEINEHHS NPUOYTKIB 3-mix ononatkyBanHs (Base Erosion and Profit Shifting). Ile 3aificHioeThes
CBIIOMO IOpUAMYHUMH Ta (GI3UMYHUMHA Oco0aMM Ha YCiX KOHTHHEHTAX Ta Yy TIFaHTCBKUX o0csrax 13
3aCTOCYBAHHAM IIIMPOKOrO CIIEKTPY CXEM, Y TOMY YHCI (hOPMaTIBLHO-IOPUANYHO [IPABOMIPHUX.

Came ABOCTOPOHHI JOTOBOPU IPO YHUKHEHHS IOABIHOIO OMOJATKYBAHHS ITOKJIMKAHI BUKOHATHU
JIBOCIMHY aKTyaJIbHYy MICII0O — 3 OJHOr0 OOKY, YCYHYTH €KOHOMIKO-IIPDABOBI PHU3UKH HECIPABEMIMBOrO Ta
OOTSDKIIMBOIO MOABIMHOIO OMONATKYBAHHS JOXOIIB BiJ 3IMCHEHHS 30BHIIIHHOTOPTOBEILHOI, IHBECTHULIIMHOL,
IHHOBAIL[IHHO-TEXHOJIOIIYHOI Ta IHIIMX BHAIB IIJIBHOCTI, 3 IHIIOIO OOKY — 3aIllpOBaJWTH JerajibHi Ta
JICTITUMHI MTPaBOB1 0ap’epu i HEJAOMYIICHHS BTPAT MMOJATKOBUX HAJXOPKCHBb JCPKABHUMH OFOJKETaMU
BiJl yXuiIeHHs (evasion) a00 YHUKHEHHs (avoidance) ormogaTKyBaHHSI.

Koxmor0 1epskaBoro YKIaIeHO JIECATKH ABOCTOPOHHIX JIOrOBOPIB IMPO YHUKHEHHS TIOABIMHOIO OMOJIATKYBAHHS,
BHACJIIJIOK YOI'0 CYMAapHO V CBIT1 IX HAJIYYETHCS JEKUIbKA THUCIY. 3a0€3[EUUTH Y PO3YMHI CTPOKH SKIIO HE
yHibIKaio, TO 30JVMKEHHS MPABOBUX DPEKUMIB MIKHAPOAHOI'O OIIOJATKYBAHHS SK KOMIIaHIA, Tak 1
Gbi3n4HUX 0Ci0 MUITXOM YJOCKOHAJCHHS Ii€] MHOXKMHU MDKHApOJHUX JOrOBOPIB BUKIIOYHO y (opmari
JIBOCTOPOHHIX IIEPErOBOPIB AEPXKAB € 00’ EKTUBHO HEMOKIIMBUM.

Ha po3p’sizanHs 3arayiibHOT POOJIEMHU CIPSMOBAHO HE 30BCIM XapaKTEpHHUM JUIS MPAaKTHKH Y cdepi
npaBa MDKHAPOJHHMX JIOTOBOPIB 0araTOCTOPOHHIA IHCTPYMEHT, a caMe baraTocTOpOHHSI KOHBEHIIiS TPO
BUKOHAHHSI 3aXOJiB, SIKI CTOCYIOTBCS YTOJ TPO OMNOAATKYBaHHS, 3 METOI NPOTHAIl PO3MHUBaHHIO Oasu
OIOJIATKYBaHHSI Ta BUBEIEHHIO MPUOYTKY 3-TiJ onoJaTKyBaHHsS. 3a3HaueHy KOHBEHIiIo po3poOiieHO y
MeKax pearizarii rimodanpHol iHiniaTHBu OpraHizanii ekoHOMiYHOTro ciiBpoOiTHHIITBA 1 po3BUTKY (OECP) i
Benukoi maausarku (G20) ta parudikoBano Ykpainor y 2019 pori.

Y wMexax 3aranbHOi TpoOJNeMH BapTO BHUAUIMTH ONHY 3 ii KIIOYOBHX  CKJIAJOBUX Y MeEXax
€BPOIHTErpallifHOro BEKTOpa Hamol JepkaBu. BoHa monmsrae y ToMmy, IO 3aBeplIeHHS YKpaiHOWO Ta
nepkaBamMu — uieHamMu €C npouenyp patudikanii abo 3acTOCyBaHHs IHIIUX IHCTPYMEHTIB IMIUIEMEHTAIII]
BararocTopoHHBOI KOHBEHIIIi HE MOPOKYBATUME aBTOMATUYHOTO 3aCTOCYBAHHS i HOPM JI0 YCiX YMHHHX
MK HUMH JIBOCTOPOHHIX yroJ] PO YHUKHEHHS TO/IBIHHOTO OMOJATKYBaHHSI.

BukiiajeHe BHIlle 3yMOBIIIOE METY CTaTTI, SIKOKO € PO3KPUTTS KOHIIENITYaJbHO-IIPABOBUX 3acajl, Ha SKHX
IPYHTYETHCS BaraTocTOPOHHS KOHBEHIIIS IPO BUKOHAHHS 3aXOJIiB, 110 CTOCYIOTHCS YTOJl PO OMOJAaTKYBaHHS,
3 METOI MPOTUIIT PO3MHUBAHHIO 0a3u OMOJATKYBaHHS Ta BUBEACHHIO MPUOYTKY 3-IiJ] ONOJATKyBaHHS, a
TaKOXX OCOONMBOCTEH i 3aCTOCYBaHHS y IBOCTOPOHHIX BITHOCHHAX 3 OKPEMHMHU JepxkaBamu — wieHamu €C.

Jis MOCATHEHHS IIiIel CTaTTi JOLUIBHMM € 3BEPHEHHS, Hacamiepel, J0 aBTEHTHYHOIO TEKCTY
BaratocTtoponnboi konBenmii (Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent Erosion and Profit Shifting — BEPS) [1] Ta ii odiniiiHoro nepeknamy, peaeBaHTHUX HOPMaTHBHO-
MPABOBHUX aKTiB YKpaiHW, aHATITUYHUX MaTepianiB OpraHizailii eKOHOMIYHOTO CIIIBPOOITHHUIITBA 1 PO3BUTKY
(OECP). OckipbKM Ha HUHIMIHBOMY erami nuTaHasaM imiureMenTarii [Dmany 3axoxis BEPS vy minomy Ta
ocobmuBoCTsIM  baraTocTopoHHBOI KOHBEHINI 30KkpeMa B YKpaiHi yBara NpHIUIIETHCS, IEPEBAKHO,
IOPUCTaMU-TIPAKTUKAMH TPAaHCHAI[IOHANBHUX KOMITaHiH, sIKi HaJaroTh B YKpaiHi TOCIYTH, Y TOMY YHCIHi, Y
cdepi MDKHAPOJAHOTO oOIMONATKyBaHHS OizHecy [2, 3, 4], y mpeacraBieHOMY HayKoOBOMY QopmaTi I
pobJieMaTHKa PO3TIIAIAEThCS YIIEpIIIE.

€Bponelicekuii Coro3 K cy0’eKT MDKHApOZHOIO ITyOJIYHOrO IpaBa, KU €, HAIpUKIa, OJHICIO 31
cropia 6aratocroponnix yrog COT, ne € croponoro baratoctopoHHE01 KOHBEHIIIT, OEpYYH yIacTh y rpymax
ad hoc y craryci cioctepiraua. Omxe, po3B’si3aHHS YChOI'0 KOMIUIEKCY MPO0JieM, MMOB’I3aHUX 3 TOABIHHUM
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OMOJATKYBAHHIM Ta YHUKHEHHSIM OIOJATKYBaHHS Ha JBOCTOPOHHBOMY PiBHI HANIGKUTHh O KOMIICTEHI
KO)KHOI iep>kaBu — usieHa €C.

BignoBigHo no indopmarii, sika MicTuThes y smcTi JepkaBHoi (ickanbHOI ciayxOnm YKpaiHu Bif
02.01.2018 Ne 78/7/99-99-01-02-02-17 «logo MiKXHApOJHHX JIOTOBOPIB MPO YHUKHEHHS IOABIHHOIO
OMOJATKyBaHHI» [5], micis HAOyTTS He3aleKHOCTI HaOpany YMHHOCTI MDKHApOJIHI JOTOBOPH IPO
VHHKHEHHSI MOJBIHHOrO ONOAATKYyBaHHS Maibke 3 ycima aepxkaBamu — wieHamu €C. Y 1pomy meperniky
BifcyTHs Icmanisi, y BigHOcHHaX Ykpainu 3 skoro jie Jlorosip CPCP, ockinbku BifmoBimHO 10 cT. 7 3aKoHy
VYxpainu «[Ipo npaBoHacTynHunTBo Ykpainu» Bix 12.09.1991 Ne 1543-XII Vkpaina 3acTocoBye A0rOBOpH
CPCP npo yHUKHEHHSI TOABIHHOTO OMOJaTKyBaHHS, 1110 Tit0Th 0 HAOYTTS YMHHOCTI HOBUMH JIOTOBOPAMH.

VYci 6e3 BukimodeHHs aepkaBu — wieHn €C mignucanu baraToCTOpOHHIO KOHBEHIIIO, BOJHOYAC,
cranoM Ha 17 jumas 2019 p. 3a3HaveHa KOHBEHIlS HaOpaJia YMHHOCTI JJIsl 3HAYHO MEHIIIOr0 KOJa JIepiKaB
(ABctpii, benprii, ®innsunii, ®panuii, I[pnanaii, JTrokcemOypry, Manbtu, Hinepiaanais, [Tonsii, CoBakiiii,
Crogenii, [1Isenii, Benukoi bpurawnii) [6]. Lle o3Hauae, mo g0 HaOpaHHS yuHHOCTI i€l KoHBeHIIT Sk Ist
VYxpainu, Tak # iHmmx gep:kaB — wieHiB €C, 10 IXHIX JABOCTOPOHHIX YroJl MpO OMOJATKYBaHHS, Ha SKi
MOIIMPIOETHCS 11 JiT, HE BHOCUTHMYThHCS 3MiHU. Buxonsun 3 oQiliifHOro aBTEHTHYHOTO TIIyMadeHHSs, sSKe
MICTUTBCS Y M. «a» 1. 1 cr. 2 BaratocTropoHHBOI KOHBEHIIil, TEpMiH YTO/a MPO OMOJATKYBaHHSI, HA SIKY
MOIIMPIOEThCs Nist KoHBeHIii, 03HaUae yroiy mpo YHUKHEHHS [OJIBIHHOTO OMONATKyBaHHSI CTOCOBHO TONATKIB
Ha JOXOIH, HE3BAXKAKOYM HA T€, YU YIOA0K0 TAKOXK OXOIUIEH] 1HIII BUIX IIONATKIB, HAIIPUKIIA, Ha KalliTall.

VY cBoro yepry, KOXKHa Jep)kaBa Ha CBid po3cy/ BU3HAYa€ KOJIO TAaKMX YroJ, Ha sKi BOHa Oaxae
MOLIMPUTH JiF0 bararocTopoHHBOI KOHBEHIII, 10 MOXKE IIOPODKYBATH ACUMETPUYHI HACHIAKA. SIK
UIFOCTPATUBHUN TIpUKIIA] MOKHAa HaBecTu KouBeHwUiro Mk Yxkpainowo 1 KoponiscrBom Hinmepimaunais mpo
VHHKHEHHSI TIO/IBIHHOT'O OMOJATKYBaHHS Ta TOMNEPE/PKEHHs TOJAaTKOBUX YXHJIEHb CTOCOBHO IOJATKIB Ha
JOXOJM 1 MaliHo, Ky O0ys10 paTudikoBano 3akoHoM Ne 332/96-BP Bix 12.07.96. BignosinHo mo indopmarrii,
sgKa MICTUThCA y crenianbHid 6a3i manmx OECP, Higepnanam He BKIIOUWIM 3a3HAYeHY JBOCTOPOHHIO
Konsentito 3 YkpaiHowo 70 meperiky yroja, Ha siKy MONIMPIOETHCS Iisi baraTocTropoHHBOI KOHBEHIII, 110
BUKJITIOYA€ 3aCTOCYBAHHS 1l HOPM Y MOBHOMY 00cs3i [7]. AHasloriuHa CUTYallis Ma€ Miciie i y BiTHOCHHAX 3
JesKUMHU IHIIMMH aepkaBamu —wieHamu €C, 30kpema, ABctpicro, Himeuunnoro, Icnanieto, siki Takox He
BKITIOUMJIM YTOMY 3 YKpaiHOIO JI0 MEpeNiKy yroj, Ha sIKy MOIIMPIOETHCS i bararocTopoHHBOI KOHBEHIIIL.
OTxe, monpH Te, 1110 YKpaiHa Hajaiciaaa MoBioMIIeHHs 10 ¢T. 2 KoHBeHIlil, 1110 BiANOBIIHO 0 ab3amy «ii»
MIANYHKTY «a» 1. 1 cr. 2 VYkpaiHa Oaxae, 1mo0 mis KoHBeHIl mommproBanacs Ha ii yroam Ipo
OIoJaTKyBaHHsA, Yy ToMy umcii, 3 Kopomiecteom Hinepmannis, Apctpiero, HiMeuunnoro, Icnaniero, mist
KoHBeH1IIT He NOMPIOBATUMETHCS HA T1 YIOAU PO OMOAATKYBAHHS 3 LIUMH JE€PKABAMHU.

Ha cyyacHoMy erami, mopsia i3 BUKOHAHHAM YKpaiHOIO 3000B’sA3aHb 3 IMIUIEMEHTALlll TaK 3BAHOIO
MinimManbeHoro crapgapry Ilmany 3axomie BEPS [8], 3HadenHss mae Takok 3axig 15 «Po3pobka
0araTocTOpOHHBOTO iIHCTpyMeHTY». Takuil iHCTpyMeHT it HaOyB (opmu 3raganoi Buie baraTocTropoHHBOT
KOHBEHIIII NP0 BUKOHAHHS 3aXOMiB, SKI CTOCYIOTbCS YIOA TIPO OMOJATKYBaHHS, 3 METOI MPOTHIl
PO3MUBaHHIO 0a3W OMOJATKYBaHHS Ta BUBEACHHIO MPUOYTKY 3-TI1J1 OIOATKyBaHHSsI, sika HaOpaja YMHHICTD 3
1 mumas 2018 p. YV cBoto uepry, 4 kBitHs 2019 p. HaOpaB ynHHOCTI 3aKOH YKpaiHu mono patudikamii miei
BaratocToponHboi KOHBEHIIIT [9], 110, 0J{HAaK, HE 03HAYAE, 1110 i BBENEHO /I YKpaiHu B Ait0. BignosiaHo 10
cT. 35 baratocTOpoHHBOI KOHBEHIIIT CTPOKH BBEIECHHS 11 B JTit0 AU(EPEHIIIHOBAHO Y JIBI TPYITH:

1) mono momaTkiB, SKi YTPUMYIOTBCS Y JDKepena JOXOJiB 1 BHIUIAT 13 CyM, CIUIa4eHHX abo
nepepaxoBaHUX Hepe3uJeHTaM (IMBIIEHH, MPOIEHTH, POSUITI TOIIO) — IICNS MEPIIOro JHS HACTYITHOTO
KaJICHIAPHOI'0 POKY, IO MOYMHAETHCSA 3 OCTaHHBOI 13 naT HaOupaHHS KOHBEHIIIEI0 YMHHOCTI I JICPIKaB,
MiXK SIKUMH € YHHHOIO JIBOCTOPOHHS YTO0/1a PO OMOJATKYBaHHS;

2) CTOCOBHO YCiX IHIIMX IOJATKIB, SIKI CTATYIOTHCS JIEPXKaBOK (HANPHKIAA, MOJAATOK Ha MPHOYTOK
pe3uieHTa OJHI€T JepKaBy Bifl MiIPUEMHHUIIBKOI TisSTTBHOCTI HA TEPUTOPIl 1HIIOI Jep:kaBu 0e3 CTBOpEHHS
MOCTIHHOTO MPEACTABHUIITBA), JUIS MMOAATKIB, CTATHEHUX OO BIAMOBIAHMX MOJATKOBHMX IMEPiomiB — 3/a00
MICNS 3aKIHYSHHS TEPioy y IIICTh KaJCHIAPHMX MICAIIB 3 HAHOUIbIN Mi3HBOI 3 AaT, KoM 11 KoHBeHITis
HaOyBa€ YHHHOCTI JJIsl KOXKHOT 3 JIOrOBIpHUX FOPUCIUKINIH YTOIU MPO ONOAATKYBaHHSL.

3nificHeHHS] TaKMX TPaBOBUX KPOKIB 3 00Ky YKpaiHW CIii po3MNISiIaTd y KOHTEKCTI MpEBaIOBAHHS
30BHIIIHIX JeTepMiHaHT. VineThcs, 1O CyTi, mpo 30BHIMIHIA THCK 3 GOKy iHO3EMHHX Ta MDKHAPOIHMX
HapTHepiB Hacamreper, €Bp0ne17101ﬂ<0r0 C0}03y UL YAOCKOHAJICHHs K 3aKOHOJaBCTBA YKpaiHW y
KOHTEKCTI Horo rapMoHizaii 3 acquls €C, tak i imuieMeHTamii GaraTOCTopOme MPaBOBUX IHCprMeHTlB
CHPAMOBAHHMX HA PEry/TIOBAHHS MDKJEpP)KaBHUX BIJIHOCHH, SIKi 3a4ilaloTh MPUBATHI €KOHOMIYHI iHTEpecH
cy0’exTiB TpaHCKopaoHHOro Oi3Hecy. Tak, y 2018 p. Minictpom ¢iHaHCIB YKpaiHU HarojonryBajoch Ha
HEOOXiIHOCTI BHKOHAHHA MiHiManbHOro cranmapty BEPS mns Toro, mo6 He morpanuth y HebGakaHUit
o¢mmopauii criucok €C. JIo Toro *x 3a3Havanock, 10 OYiKyBaHe MiIucaHHs 1 patudikaiis bararoctopoHHBOT
KOHBEHIIII, sSIKa JTI03BOJISE OMEPATHBHO Ta OJHOYACHO BHECTH 3MIHM B YC1 HEOOXITHI JBOCTOPOHHI YIOJH PO
VHHKHEHHSI TOJBIHHOTO OMOJNATKyBaHHS (SIKUX B YKpaini moHasn 70) — Iie BUKOHAHHS JBOX 3 YOTHPHOX
KpOKiB MiHiManbHOTro cTanaapty BEPS [10].
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AKTyami3yloul THTaHHA HEOOXiIHOCTI NpUHHATTA bararoctopoHHBOI KOHBeHII, B ii mpeamOymi
CIIYIIHO 3a3HA4€HO, IO YPSAM BTPAvyarOTh 3HAYHI HAAXO/PKCHHS BiJ MMOJATKY Ha IMPHOYTOK MiIIPUEMCTB
BHACIIIZIOK arpeCHBHOIO MIKHAPOJHOTO MOJATKOBOTO TUIAHYBAHHS, B PE3YNbTATi SKOIO MPUOYTKH IITYYHO
BHBOJSITBCS 3-TI1J1 OMOAATKYBaHHS JI0 MICI[b, /¢ BOHH HE M UIAraloTh OMOJATKYBaHHIO a00 MOJATKU Ha HUX
3HMKeHi [11].

VY 3aranpHii KOHICNTYaJbHIHM IUTOMKHI 1iet0 KOHBEHIIIEI0 BHOCATHCS 3MIHU JIO0 YTOJ MPO YHUKHEHHSI
MOJIBIHHOIO OMOJATKYBAHHS CTOCOBHO TOJATKIB Ha JOXOJH, IO JIO3BOJUTH 3a0€3MEUUTH THYUKY YHI(IKaIlio,
sIka He TIOBHOIO MIipOIO € TIPUTaAMaHHOO I MDKHAPOIHOTO IMyOIiYHOro paga. Lleit nporec 3miiCHIOBATUMETHCS
K y 6aratocTopoHHbOMY (popMmaTi (y Mekax 000B’S3KOBOTO MiHIMAIBHOTO CTaHIAPTY NMPUEAHAHHS), TaK 1
JIBOCTOPOHHBOMY (B YacTHHI BHOOPY iAEHTUYHHMX (DaKyJIbTATUBHHUX TOJIOKEHb 3 KOHKPETHHMH JIep>KaBaMH —
napTHepaMH 3a baraTocTopoHHBOIO KOHBEHITIEIO).

JlificHO, 10 MO3UTUBHUX KOHIIENTYAIbHO-TIPABOBUX 3acajl bararocTopoHHLOI KOHBEHIIIT BApTO BIIHECTH il
«rayukicTey (flexibility), mo BigqoOpaxae 3acTOCYBaHHS JUCIO3UTUBHOTO METOIY TIPABOBOTO PETyIFOBAHHS.
Tak, mepxaBu MalOTh TPaBo, 30KpeMa, OOMpaTH 3acTOCYBaHHS OfHiE] a00 CYKYMHOCTI MpPaBOBHX HOPM, SIKi
3aKpIIJICHO Y BIMIOBITHUX CTATTAX 3 PI3HUMH JUCIO3UIIsIMU. HaBeneHe TBep/pKeHHS MOYKHA MPOLTIOCTPYBATH
Ha MpHKIam cT. 6 «Mera Yroau mpo OnoJaTKyBaHHS, Ha SIKY MOMIUPIOEThCA [ist 1iel KoHBeHIIil», B Kii
3aKpiIUIeHO JBl HOPMHU Y I1. 1 Ta 1. 3, y SKMX NependavyeHo IBi CaMOCTIiHI CKJIaIoBi nMpeaMOy/IM ABOCTOPOHHIX
yroJl Mpo YHWKHEHHsI TO/IBIHHOTO onojaTKyBaHHA. [Ipu oMy B Jiep»aB € JOCTATHHO HIMPOKE MOJE JIs
MIPaBOBOTO MAaHEBPY, OCKLIBKM BOHHM MOXXYTh BKJIIOYMTH SK OOHMJBI CKJIaJOBI 0 TaAKUX YroJ, Tak 1 JIUIIIE
OJIHY 3 HHX.

He 3ynuHsitounch Ha ycraneHid mpaktumi y cdepi mpaBa MDKHAPOIHUX JOTOBOPIB, KOIHU JepiKaBa
peaizye cBOE MpaBo 3p0OUTH 3acTepeKEHHsI PO HE3aCTOCYBaHHS MeBHUX HOpM KOHBEHIIi1, BapTO 3BEpHYTH
yBary Ha iHIIWH JieBUid miaxia. BigHeceHHs HOTo 10 KOHIENTYalbHO-IPABOBUX 3acaj] JO3BOIISIE JepiKaBaM
CaMOCTIITHO BU3HAYaTH, HACKUIBKY IXHIM HalllOHAJILHUM €KOHOMIYHHM IHTE€pecaM BiAMOBIAAIOTh Ti MPABOBI
MexaHi3MH, SIKi TmependadeHo y BapiaTWBHINA yacTuHi KoHBeHIi, Ta, y BHUIAJKy MO3UTHBHOTO BHUCHOBKY,
NpUAHATH odimiliHe pilleHHS Npo iX 3aCTOCYBaHHS 4Yepe3 IMIIEMEHTAIlil0 BiAMOBiZHUX HOpM. OxauH i3
TaKWX MexaHi3MiB nependadeHo y yactuHi VI «ApOiTpax», 3aCTOCYBaHHS SIKOi € BiJKPUTOIO MOMIJIMBICTIO
JUIS JiepKaB, sKi € cropoHamu KonBeHiiii. Ykpaina He moBigomisuia Jlemo3urapiii mpo 3acTOCYBaHHs Ii€i
YaCTUHH JI0 CBOIX JIBOCTOPOHHIX YTOJI IIPO OMOJATKYBaHHS, Ha SIKi MOIIUPIOEThCs Tisi KoHBeHIIi1, BHACTIIOK
4Oro BOHA HE MIJUIATaTUME 3aCTOCYBAHHIO Yy JIBOCTOPOHHIX BiJTHOCHHAX 3 Jiep)KaBaMH, SIKi aCHMETPUYHO
NpUAHSUTM odilliiiHe pillleHHS PO 3acTOCyBaHHs YacTHHU VI « ApOiTpax».

Buxopstan 3 TOTO, 110 KIACHYHOIO MTAPHOIO KATErOPI€I0 MO0 JUCIIO3UTUBHOTO METOTY Y Teopil mpasa €
IMIIEpATUBHUN METOJ] MPABOBOIO PEryNIOBaHHS, JUIA 3a0e3MeUeHHS LUTICHOCTI JOCTIKEHHS IOLLIbHUM
BOAYaEThCS BH3HAYUTH POJb OCTAHHBOIO Y (POPMYBaHHI KOHIIENTYAILHO-TIPABOBUX 3acaj] bararocTropoHHBOT
KOHBEHIIi1. BUsHa4yanbHUI acnekT y [boOMy KOHTEKCTI MoJsrae B 000B’I3KOBOCTI 3a0e3neueHHs abCOMIOTHO
yciMa FOpPUCIUKIIISIMU TaK 3BaHUX «MIiHIMAJIbHUX CTaHJIAPTIBY, IKi CTOCYIOTBCS KIIFOUOBUX MUTaHb, HACAMIIEPE],
MOTIEPE/KEHHS 37I0BXKMBAaHHS MIXXHAPOJHUM JIOTOBOpOM (treaty abuse) Ta MexaHi3My BUPILIEHHS CIIOpiB.
[Monpu 000B’S3KOBICTh MPUHHATTS MIKHAPOIHO-TIPABOBUX 3000B’s3aHb, 0cOONUBICTIO BaraTocTopoHHBOT
KOHBEHIIIT € Te, 10 JOCATHEHHS KIiHIEBOi CIIIBHOT METH, SIK TO, 30KpeMa, YHEMOKJIUBIICHHS 3JI0BXKABAHHSI
JIOTOBOPOM, MOKe OyTH 3IIHCHEHO Jep)KaBaMH uepe3 3alpoBajPKEHHS pPI3HUX MeEXaHi3MIiB Ha piBHI
MDKHapOJHUX JIOTOBOPIB 200 aKTiB HAIlIOHAIBHOTO 3aKOHOJIABCTBA. Y TAKOMY KOHTEKCT1 BapTO BECTH MOBY,
CKOpiIlIe, PO MIXHApPOIHO-IIPABOBY IapMOHI3aIlil0 Ta MPOBOJUTH ACOLIATUBHY Mapajieib 3 TAKHUM BHIOM
aKTIB BTOPHMHHOTO 3akoHOAaBcTBa €C, SK IMPEKTHUBH, sIKi, Ha BiAMiHY BiJ IHCTpyMeHTIB yHiikamii —
perJIaMeHTiB, € IHCTPYMEHTOM caMe TapMoHi3ailii y Mexax acquis €C.

Moaudikallis YUHHUX HOPM JBOCTOPOHHIX YIroJl MOYKE€ MaTH MICIl€ BHUKIIOYHO y BHUIAAKY, SAKIIO Y
mporieci iMrieMeHTanii bararocTopoHHbOI KOHBEHINT KOXKHA JiepkaBa OQIliifiHO BHCIOBWIIA aHAJIOTIYHY
npaBoBy Mo3ullifo. KpiM 1b0oro, 0coOIMBICTIO HOPMOTBOPYOI TEXHIKH € Oe3MmocepeHe 3aKpillIeHHs y 11
HOpPMax PI3HUX, & KOHKPETHIIIe YOTHPHOX (OPMYIIOBaHb OCOONMBUX YMOB (3aCTEPEKEHB) — «KIAY3YI
CYMICHOCTI», 1[0 3yMOBJIIOE PIi3HI aJTOPUTMU B 4YacTHUHI Moaudikallii (3MiH) ABOCTOPOHHIX yroj abo x
3aJIMIIEHHS 1X HOPM y HE3MIHHIN YMHHIN pefaKilii.

3rajgana BHINEC 3 UIIOCTPAaTUBHOIO METOI0 CT. 6 bararocTopoHHBOI KOHBEHINI HIOAO CaMOCTIHHHX
CKJIAJIOBUX TIpeaMOyiIH Yroj Ipo OIMOAaTKyBaHHS MOXKE 3/IaBATHCh JIMIIE BITHOCHO Ba>KIHMBOIO 3 OISy Ha
KBa3iJieKJIapaTUBHHUI XapaKTep 3aKpiluieHuX y Hii HOpM. BomHouac, 1iel acrekT HeoOXiIHO pO3IIsigaTH y
OUIBII IIMPOKOMY Ta BAarOMOMY KOHTEKCTI, III0 JOIJIbHO PO3KPUTH HAa KOHKPETHOMY MPHKJIaji, 30KpeMa, y
BIIHOCHHAX 13 oHUM 13 JinepiB €C — DpaHiiiero.

Bignosigno a0 4. 1, 2 cr. 31 BigeHcbkoi KOHBEHIIIT PO MPaBO MIKHAPOAHUX JOrOBOPIB, MO-MEPIIIE,
JOTOBIp TIOBUHEH TJIYMaYUTHCh, Y TOMY YHWCII, Y CBITII Horo o0’ekrta 1 mined (sIKi MICTATBCS came y
npeamOyIi), Mo-Apyre, 3 METOIO TIyMadeHHsI JIOTOBOPY KOHTEKCT OXOIUIIOE, HacaMIiepel, TEKCT J0r0BOpY,
BKJIIOUYAIOYH HOro nmpeamoyiy.
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3 mMomMeHTy HabpaHHs YnHHOCTI Yy 1999 p., KonBeHiis mix Ypsaom Ykpainu i Ypsgom dpaniry3proi
PecniyOumiku po YHUKHEHHS MTOJIBIHHOrO OITOJATKYBAHHS Ta MOMEPE/DKEHHS MMOIaTKOBUX YXUJICHb CTOCOBHO
MOJAaTKIB Ha JIOXOJW 1 MaifHO MiCTHJIa TIpeaMOylly HACTYITHOTO 3MicTy: «0axkaroun ykinactd  KoHBeHIito
PO YHUKHEHHS IOABIMHOIO OMOJATKYBaHHS Ta MOMNEPEIKECHHS MOAATKOBUX YXHJICHb CTOCOBHO MOJATKIB
Ha JIOXOQM 1 MaiHO i MATBEPHKYIOUM CBOE MPArHEHHS 10 PO3BUTKY Ta MOITIMOICHHS B3a€EMHHUX €KOHOMIYHUX
CTOCYHKIB, JOMOBWJIHCH TIpO Take...» [12].

VY cBow uepry, y m. 1 cr. 6 bararocropoHHBOI KOHBEHIIIT mependayeHo iHIMH TeKCT mpeamOynu, a
came: «Marouyu Hamip YCYHYTH MOJBIMHE OMOAATKYBaHHS CTOCOBHO IOJATKIB, HA SIKI OIIMPIOETHCS disl Ii€l
Yroau, 0€3 CTBOPEHHS MOXJIMBOCTEH JUIS IOBHOTO 3BUIBHEHHS BIJI ONMOJATKyBaHHS a00 3MCHIICHHS
OITOJIaTKYBaHHS IIISIXOM ITOJJATKOBOI'O YXHJICHHS a00 YHUKHEHHS (y TOMY YHUCII, IUISIXOM HEIpPaBOMIPHOTO
BHKOPHCTaHHS YIOJ 3 METOI0 OTPMMAaHHS MBI, NMepea0aueHHX i€l YTOI010, 38111 OTPUMaHHS HEIPsIMOi
BHT'OJIH PE3UCHTAMHU TPETIX IOPUCIUKIIIN)» [13].

Y TOoMy BHIIaJKy, SKIIO MPABOBI MO3MIII 000X JeprkaB IIOAO LBOI0 aCIEKTy OyayTh iICHTHYHUMH,
BIIMOBIIHO 110 1. 5 ¢T. 6 baraTocToOpoHHKOT KOHBEHIIIT JI0 iIXHBOT JBOCTOPOHHBOT YTOIU PO OMOJATKYBaHHS
Oy/ie BHECEHO 3MiHY IUISXOM BKIIFOYEHHS HOBOI'O TEKCTY MpeaMOynH, mepemdadeHoro y m. 1 cr. 6 tiei
Konseniii. Skio »x nmpaBoBi mo3uiii Ykpainu ta ®paHIii 11070 BOr0 acleKTy He OyIyTh y3roIKyBaTUCh,
TO TEKCT npeamOyiu, nepeadaudeHuit y m. 1 ¢T. 6 baratocToOpOHHBOI KOHBEHIII, BCE OAHO MiAJAraTHME
3aCTOCYBAHHIO, OJTHAK, 3 TIEI0 OCOOJIMBICTIO, 10 BiH HE 3aMIHATUME, a MMIAIATaTHME BKIIOYCHHIO T0AaTKOBO
JI0 ICHYFOUOro TEeKCTy mpeaMmOynu. HaBeneHe LIIOCTpye OCOOJMUBICTH ONHIET 3 Kiay3yd CYMICHOCTI MpHU
MomuGikaiii ABOCTOPOHHIX yroja MpO OINOJATKyBaHHs, mnepeabdadeHoi y 4. 2 cT. 6 bararocropoHHBOI
KOHBEHIIII, a caMe «3aMicTh abo 3a BijcyTHOCTI» («in place of or in the absence of»). Bona mopomkye came
Taki nependadeHi KoHBEHIII€I0 HACHiKY, SIKI BIIPI3HATUMYTBCS BiJl 3aCTOCYBaHHsI iHIIUX (OPMYITIOBAHB
KJIay3yJiH, Hanmpukiam, «applies to» abo «modifies», konu Hopmu KOHBEHIIIT JIKIIIE 3MIHIOIOTh YHHHI HOPMHU
JIBOCTOPOHHIX yroJi 6e3 iX 3aMiHH y TIOBHOMY 00Cs31.

[lincyMOBYIOUYH BHKJIQJICHE BHILE, MOXKHA 3pOOMTH OCHOBHHMM BHCHOBOK, II0 YKpaiHa He BUIala 3
TPA€EKTOPil IIMO0AIBLHOr0 TPEHAY, CIPSIMOBAHOIO HA MOIEPHI3ALII0 IIPABOBOIO IHCTPYMEHTApI0 Ha DPIBHI
JIIBOCTOPOHHIX MDKHApOIHUX JOrOBOPIB IIPO VHHUKHEHHS IIOABIMHOrO OIOJATKYBAaHHSA Ta, BOJHOYAC,
HEOMYILEHHS 3JIOBXUBAHHA MIKHAPOIHUMHU JOTOBOPAMHU Cy0’€KTaMU TPAHCKOPIAOHHOI HisibHOCTI. e Mae
Ha MeTi 3a0€3MeYUTH CKOHOMIYHI iHTepecHd (y TOMY 4YHCII EKOHOMIUHY O€3MeKy) JepKaB depes
YHEMOXKJIUBIIEHH a00 Xo4ua O 3MEHIIEHHS BTpaT AEPKaBHUMH OFODKETAMH IIOJATKOBHX HAIXOIDKEHB Bij
peaizallii IOpUINYHUMH Ta (GI3HYHUMHA 0cO0aMU CTpaTerid MOJaTKOBOIO IUIAHYBAHHS JUIsl YHUKHEHHS a0o0
MiHIMIi3alil OIoaTKyBaHHA Y TPDAHCKOPAOHHIN IUIOLIHHI.

BpaxoByroun Te, 110 HHU3Ka BaXITMBHX BEKTOpiB y Mexax [lmany 3axonie BEPS Buxomars 3a mexi
MiHIMaIbHOTO CTaHAAPTY, SKWH IMIUIEMEHTYETBhCS YKpaiHOW, y MOJAlbIIOMY BOAYa€ThCs JOIUTEHUM
JOCIIDKEHHS TPOOIEMaTHKH, SKa aKTyali3yeTbCs BHACTIOK PO3rOPTAaHHS OMHOTO 3 OCHOBHHMX CYYacCHHX
I00aIbHUX TPEHIIB — AIDKUTANI3AIl eKOHOMIKH, sKka € mpenMeroM 3axoay 1 «BimmoBimi Ha MOmaTKOBI
BUKITUKH IU(PPOBOT EKOHOMIKI.
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Popovych T. Supporting development as a legal basis for ecological economic relations

In the context of social crises, ever louder are calls for reducing the rate of economic development, the
transition to a sustainable development, rational use of non-renewable natural resources and creation of
favorable conditions for the protection of renewable resource. In countries, where poverty has not yet created
a social crisis, environmental hazards and threats to human life are the risk factors.

Now we should talk about ecology, environmental and human security not from the point of view of the
natural sciences, but by incorporating these ideas into economy and law. Ecological balance of the planet
Earth can be created only through rational and effective management structures in social and economic
sectors.

It is not a question of a compromise type of greening started in the 1960s, the essence of which is in
environmental components existing solely for industrial needs, with the application of the principle of
payment for them. The situation is further complicated by the fact that greening of this type is based on the
status quo of the preference to private property over the public interest.

In September 2015 the 70th Session of the UN General Assembly in New York hosted the UN Summit,
which outlined a new vision for development by 2030 and defined 17 Supportive Development Goals.
Supportive development ideology aims at combining elements such as economic development, income
growth and the welfare of people, especially poverty reduction and, of course, ecologization of all spheres of
life.

It is proposed to be guided by the threefold concept of sustainable ecological, socio-economic development,
although it should be noted that this concept cannot be implemented without proper legal regulation of environmental
issues in conducting economic activities from the level of small communities to the level of big business.

This requires proper organization of legal work on the part of the state for the education of legal culture
of an individual, a member of community, business, part of the collective forms of social organization and so on.

Keywords: goals of supportive development, greening of economy, legal work, legal culture, consumer
use of natural resources, biodiversity, norms of use of natural resources, principle of payment for use of
natural resources.

165



