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Lopaschuk I. Legal nature and characteristics of key signs expert conclusion in civil procedure law
of Ukraine

The article provides a general analysis of the legal nature of such an institution as an expert’s conclusion
and its main characteristics. The essence of the expert’s conclusion has long been a debatable issue that has
generated a variety of theoretical approaches to understanding this institution. Its legal nature was highlighted
from three main positions, namely: expert opinion as 1) an evidence, 2) a source of evidence, 3) a means of
proof. Along with main theories, there were also those that emphasized the dual nature of the expert’s
conclusion, such as a source of evidence and a means of proof, a means of proof and proof.

Now, Part 2 of Art. 76 Code of Civil Procedure of Ukraine indicates: evidence is established by such
means: 1) written, physical and electronic evidence; 2) conclusions of experts; 3) testimony. Thus, the
legislator clearly defined the belonging of the expert’s conclusion to the institute of law as a means of proof.

At the same time, the article indicates one of the main signs of the expert’s conclusion that distinguishes
it from other means of proof and evidence in general.
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CyuacHa npasosa cucmema Yxpainu 3Haxooumvcs 6 cmani nepeOy0osu, wo He Modice He GNIUHYMU HA
PO36UMOK HAYKU MA YUBLILHO20 3AKOHOOABCMEA, CaMe MOMY YV CIAMMI PO321A0AI0MbCsl AKIMYATbHT NUMAHHSL
npagoeoi npupoou GUCHOBKY eKCHepma V YUBLTbHOMY NPOUECYATTbHOMY npasi Ykpainu ma 6uoKpemaoiomscs
OCHOBHI 11020 pucu, sIKi 6i00KPeMII0I0Mb 1020 K 3Aco0y 00KA3VEaHHs 8i0 00KA3i6 ma diicepesl 00KA3i8.

KurouoBi ciioBa: 1oka3yBaHHs, 10Ka3, JKEPENIO T0Ka3iB, 3aci0 TOKa3yBaHHS.

Jloka3yBaHHS € HEHTPAIBHUM IHCTUTYTOM IIMBUIHLHOTO MPOIIECYATLHOI0 MpaBa, SIKe CIYT'YE HIAIPYHTIM
JUTS BCEOIYHOT0, ITOBHOI'O BUPILIEHHS CYIOBOI CIIPaBy Ta 00’ €KTUBHOI'O BCTAHOBJIEHHS BCiX 1i 0OCTaBUH.

JokasyBanns nepenbaygac 30MpaHHs, IEPEBIPKY Ta OIIHKY J0KAa3iB, 1[0 CTOCYIOTELCS IIPEAMETA CIIOPY.

B cBoro yepry, BianmoBiaHo 10 4. 1 ¢1. 76 LIMBUIBHOrO IpoLecyabHOro Konekey Ykpainu (Pemakiis Big
04.11.2018), 1o kopecrioHayeThbes 3 4. 1 cr. 57 LuBinbHOro npounecyaibHOro Kkouekcy Ykpainu (Pemakiis
Big 06.11.2014), nokazaMu € Oynb-sKi JaHi, Ha ITiJCTaBl SIKMX CYJ BCTAHOBIIIOE HASABHICTH a00 BIICYTHICTH
obcTaBuH ((hakTiB), O OOIPYHTOBYIOTh BUMOIH 1 3all€peUCHHs YYaCHMKIB CIIPaBH, Ta 1HIII 0OCTAaBHUHH, SIKI
MalOTh 3HAYEHHS JJI BUPILIECHHS CIIPABH.

Takum unHOM, BHUIIIEBKa3aHe BU3HAUCHHS He 3a0e31euye TTOBHOTO PO3yMiHHS TOT'O, SIKi KATETOpil MOXKYTh
OyTH BiflHeCeHi Oe3mocepeIHbOo JI0 TOKA3iB.

CaMe ToMy 10 HaOpaHHS YMHHOCTI HOBOI pemakmii I{IMBIIEHOrO mporecyabHOro Konekey YKpaiHnu Bij
04.11.2018 cepen HayKOBIIB CIOCTEpIrajiocs po3MaiTTs MOIVISIIB MO0 CYTHOCTI BUCHOBKY €KCIIEpTa B
IMBLUIBHOMY MIPOIIECYATIbHOMY IIDABI.

Tak. v HayKOBIii JTiTepaTypi BUPI3HAIOTE TDH OCHOBHI mo3uIlil. Taxki vueni, sik: B. A. Ilpury3osa [13. ¢. 9. 24]
BM3HAYAIOTHL BUCHOBOK ekcriepTa sk foka3, O. P. Illnsaxos [17. ¢. 1241, JI. M. Kapueesa [5, c. 81, B. K. JIncuuenko
[9. c. 91: 10, c. 301. H. I. Kiumenko [6. ¢. 921 HaronomvioTk, 110 BiH € IDKEPETOM I0Ka3iB, a Taki, ak: O. M. 3iHin
[4. c. 1721, O. P. Pocinceka [14, c. 2681, M. M. Kopmvuos [8. ¢. 2291, C. C. buukosa [2, ¢. 1231251,
K. B. Bucunrea-11lamamona [3, c. 121-125], M. M. UepHoBa nOTpUMYIOTECSI TYMKH, 1110 BUCHOBOK €KCIIEpTa €
3ac000M JTOKa3yBaHHS.

OxpiM [bOro, y IPOLECYAIbHIN HOKTPUHI ICHYIOTH ITIJIXOIM LIONO YOCOONEHHS YV BUCHOBKY €KCIIEpTa
MMOABIHHOI MPUPOIM, TAaKOi K JDKEpeaa IOKa3iB, Tak 1 3aco0v mokasvBaHHs. Taka IvMKa BimoOpaskeHa v
npamsx B. K. JIuceuenxka [10. c. 301, A. 1. Tovcosa [18. c. 38-391. Pa3zom 3 Tum, B. JI. Apcenres [1. ¢. 1101.
B. I'. 3a6omouskuii, M. K. Tpevimnikos [19, ¢. 272, 2831 onHoyacHO BBa)karOTh HOro 3aCO00M JI0Ka3yBaHHA 1
nokazoM, K. H. Kosanbos [7, c. 32], M. A. Yenbnos [20, c. 167, 176] — mkepelioM T0Ka3iB i J0Ka30M.

Hapa3si HOBui1 3aKOHOIABElb BUBIB OJIHE 3 HAWOUIBII JAUCKYCIHHMX NMUTaHb, SKe OYyJ0 TPHBAIUiA 4ac
MPeZMETOM JKBaBOi MMOJIEMIKH, Ha piBeHb (opMalibHOI BH3Ha4YeHOCTI. Temep e 4iTKO 3aKpiljieHo y 4. 2
cr. 76 LIIIK Ykpainu, fe 3a3HaueHO: JJOKA31 BCTAHOBIIOKOTHCS TAKUMU 3ac00aMH: 1) MUCBMOBHMH, PEYOBUMHU
1 eIEKTPOHHUMH JI0Ka3aMH; 2) BACHOBKaMH EKCIIePTiB; 3) IOKa3aHHSIMH CBIJIKiB.
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LikaBuM € Te, MO B aHMVIIHCHKOMY Ta aMEPHKAHCHKOMY IpaBi TAKOX BHUIUIAIOTH TPH BUIM 3aC00iB
JIOKa3yBaHHS: MMChMOBI Ta PEYOBI JIOKA3H, & TAKOXK TIOKa3aHHS CBIJIKIB, @ OCTAHHI, B CBOIO Yepry, MOAUIIOTLCS Ha
MIJBUIN: BIANOBIIHO — MIOKA3aHHS CBIJKIB, IOSCHEHHS CTOPiH, BUCHOBKH ekcrieptis [11, c. 192-276].

OnHak 1u1st TOro abuM 3pOo3yMITH, YOMY 3K BHCHOBOK €KCIiepTa He MoKe OyTH J0Ka3oM abo JKepernoM
JI0Ka3iB Ta/a0bo X MOoeIHAaHHAM, HEOOX1IHO MPOBECTH aHaJIi3 OCHOBHUX XapaKTEPUCTHK KOXKHOTO 3 HHX.

3araJbHONPUAHATAMY Y BITYM3HSIHI HAYI[l BBAXKAIOTHCS TaKi 03HAKH JIOKA3iB:

Joxka3u (pakTuuHi AaHi) — 11e 00’ €KTHBHA, TOCTOBIpHA iH(popMaIllis po (HaKTH, IO BXOIATH JI0 IpeaAMeTa
JIOKa3yBaHHS.

— BU3HAYCHHS JIOKa3iB K 0a30BOr0 MOHATTS IUBLILHOIO MPOIECY;

— BHM3HAUCHHSI JO0KA3iB 5K €IMHOIO MOXKJIMBOIO CIIOCOOY BM3HAYCHHS CYTI MPaBOBIIHOCHH, IO CTaJIH
MPEAMETOM CIIOPY.

Sk 3a3navae T. B. CaxHoBa, y HayIli IUBUTBHOTO MPOIECYATBHOTO MTPaBa MATAHHS BU3HAYCHHS MOHATTS
0oKa3u JIOBTUH 4ac 3aJMIIalioch AUCKYCIHHMM, 110 MPU3BENO 10 (OpMYBaHHS TPHOX OCHOBHUX KOHIICTIIIIH
PO3YMIHHS CynoBHX Aoka3iB [15, ¢. 228]: 1) gokasu — 1ie TUIbKKM (pakTHUHI AaHi; 2) TOKa3W 5K MOETHAHHS
(dakTHYHUX JaHUX (BiZOMOCTI Ipo GakT) i 3aco0iB JOKa3yBaHHS; 3) JOKa3M sIK pakTU4Hi JaHi (BiJOMOCTI PO
(akty) 1 3acodu gokazyBaHHs [15, ¢c. 228].

Jlxepeno GpakTHYHHX JaHUX — I Take JpKepeno iHdopMallii, 3 IKOro MoXKe 3ao4aTKyBaTUCh JI0Ka30Ba
1H¢)opMau1;[ ((I)aKTI/Iqu nmani). OnHaK JpKEpeno He 3aBKIM 3JIaTHE IEPEHOCUTH iH(pOpMAIlilo qepes
HETPHUBAJIICTh CBOTO iCHYBaHHA. ToMy (hOpMOIO 3MICTY JIOKa3iB ((baKTHqHHx JIaHNX) € TIPOLeCyallbHi HOCII.
Humu € 00’exTH, Ki € 3aco00M dikcairii, 30epiraHHs Ta MePeHOCY A0Ka30B01 iHGopMallii B mpocTopi i vaci i
OJTHOYACHO BUCTYIIATH JHKEPEIOM JTIOKa30BO1 iH(popMallii st ¢y’ €KTiB mpoliecy.

Pa3om 3 THM BHCHOBOK €KCIIepTa € pe3yJbTaTOM 3aCTOCYBaHHS CIICI[ialIbHUX 3HAHb CIICIIaJbHOTO
cy0’eKTa — CYAOBOTO €KCIiepTa IMBUIBHOTO IpoliecyaiibHOro mnpapa. CremiajibHi 3HaHHS HE MAalOTh
3arajJbHOBIZIOMOI0, 3araJIbHOIOCTYITHOI'0, TOOTO MacOBOI0 3a OXOIUICHHSIM Xapaktepy [12, ¢. 644].

CynoBuii ekcriepT Mae (axoBi 3HaHHS Ta CIeiali3oBaHy OCBIUEHICTh y MeEBHiM cdepi, HanmpukiIan:
MEMIIMHI, IH)KeHepii, B 3eMEeNbHIH 1 T.J., OJHAK KO0 BUPI3HAE BiJ IHIIMX CIELIATICTIB TOH (akT, 0 HOro
3HaHHS 1 JOCBIJl MOXKYTh BUKOPHUCTOBYBATHCH Y TOYHO BCTAHOBJICHMX 3aKOHOM (hOpMaXx i MexKax.

Bray4uno 3a3navae B. A. [Ipury30Ba: HasBHICTb [TUX CIEMiaJbHAX 3HAHD — € 000B’I3KOBOIO YMOBOIO I0/I0
0Ci0, SIKI 3aJIy4aloThCs Y AKOCTI eKcnepTiB. Bei iHI 0co0H, CBIAUCHHS SKUX € JDKEPETaMH J0Ka3iB, MOXYTh
HE MaTH CIielliaIbHuX Mmi3HaHb [13, ¢. 21].

BuCHOBOK ekcriepTa — 1ie He 3arajbHe JOCITIKSHHS SIBHIL, BOHO HE MOKE OyTH JAOBLIBHUM, B PO3yMiHHI
iHpopMarrii. BUCHOBOK MICTUTh BIIOBi/I HA KOHKPETHO IMOCTABJICHI MUTAHHS CYJOBOMY €KCIEPTY 3 METOIO
JOCIIKEHHS TUX (PaKTIB, SIKI MAFOTh 3HAYCHHS IS CYIOBOT CITPABH.

He moxna noroautucs 3 mymkoro JK. B. Bacunbesoi-1llanamoBoi [16, ¢. 135—-136], 1o iHdopmairis, 1o
MICTUTBCSI Y BHCHOBKY, OTPHUMYETHCS BXKE MICHIS BIAKPUTTA MPOBADKCHHS Y cCIpaBi (apke CYJIOBOIO
EKCIIEPTU30I0 € JIUIIIE TaKe eKCIIepTHE JOCHTIPKEHHS, IKe MPU3HAYAETHCS il Yac CyI0BOTO MPOBAKEHHS),
TOJI SIK 1HIII JpKepena JA0Ka3oBoi iH(opMalil BKa3yloTh Ha (akT, siKi Oynau Ie 10 BUHUKHEHHS MpPOIECY.
JilicHO, NIISIXOM MPOBEACHHS CYAOBOI €KCIIEPTU3U JOCIIKYIOTHCS (aKTH, SIKi Malld Miclle JI0 BIIKPUTTS
MPOBAKCHHS y CIIPaBi, OJIHAK caM BUCHOBOK €KCIIepTa MOXJIMBO OTPUMATH 1 JI0 TIOYATKY CY/IOBOT'O PO3TIIS LY,
SKIO HOro oTpuMaHHs OyIio iHimiioBaHe yqacHuKoM cripaBu [13, c.135-136].

Ha mizicTaBi BUILIEBUKIIAICHOIO MOYKHA JIIMTH BUCHOBKY, 1110 BUCHOBOK €KCIIEPTa SIK 3aci0 J0Ka3yBaHHS — L1e
YiTKO BU3HAUYCHHUHU TPOIECYaIbHUM 3aKOHOM CIIOCI0 BCTAHOBIICHHS OYIb-SIKMX (DaKTHUYHHX JNAHHX, SKi JJIS
cyay € pokaszamu. [IpaBoBa mnpupoma BHUCHOBKY €KCIlepTa y IMBUIBHOMY CYJOYMHCTBI BHU3HAYeHa
Oe3rocepe/IHbO IUBUILHUM IPOIECyalbHUM KOJEKCOM YKpaiHH, Jie 3a3Ha4eHo, II0 OCTaHHIH € 3aco0oM
JIOKa3yBaHHsI Pa30M 13 MUCbMOBHUMH, PEUOBUMHU 1 €JICKTPOHHUMH JIOKa3aMH Ta ITOKa3aHHIMH CBIJIKIB.
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Maidanyk N. Methodology for resolving a corporate dispute by a court: understanding of law,
solution algorithm, concept and elements.

The article is devoted to the research on the methodology of corporate dispute resolution by the court, the
problematic issues of formation of scientific provisions on the methodology of corporate dispute resolution by
the court. An understanding of the liberal-type right as a worldview component of the corporate dispute
resolution methodology is revealed. The characteristic of transformation of spheres of domestic public law
into a liberal type of law based on the ideology of human-centrism is given. The essence of the concept of
«jurisprudence of interests and values» is investigated in the article. The concept of a methodology for
resolving a corporate dispute by a court is formulated. The concept of «completion / development of law» by
courts as a worldview component of corporate dispute resolution methodology has been investigated. The
tendency to accelerate formation of legal methodology of liberal type is revealed. The methodological
algorithm for the resolution of corporate disputes by the court is determined. The methodological significance
of the concept and elements of corporate conflict in the context of identification and correlation of interests in
accordance to the concept of «liberal jurisprudence of interests and valuesy is substantiated. An understanding
of corporate conflict in a narrow and broad sense has been formed, the application of the concept of law
«completion / development» by a court in resolving a corporate dispute.

Key words: understanding of liberal law, corporate dispute, human-centrism, jurisprudence of interests and
values, judicial completion/development of law, algorithm, concepts and elements of corporate dispute resolution.
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